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serious interruptions. 
Similarly, heavy highway 
construction has been 
advancing as planned 
without any serious issues 

relating to the pandemic 

aside from additional safety 

precautions.  

Supply Chain Issues

If an issue were to occur in 

any sector of the construction 

industry, it would probably 

involve the supply chain for 

certain materials because, for 

example, a supplier might 
have to close its factory due 

to Covid-19, or there was an 

increase in demand.  

Notably, many construction 

contracts contain clauses 

imposing “liquidated 

damages” for delays and also 

include provisions regarding 

“force majeure“ or “Act of 

God” to excuse certain 

contractual obligations under 
certain circumstances. 

Key Contract Language 
Liquidated damages establish 

a specific amount of money 

that must be paid for failing to 

perform - usually by a certain 

date and under the terms of a 

contract.  The amount often 

escalates as time goes by 

absent completion.  A “force 

majeure” clause is designed to 

protect the parties if 

contractual obligations cannot 

be performed due to events 

which are outside of their 

control and could not be 

avoided by the exercise of due 

care.  A force majeure clause 

may list specific events; it may 

also be vague to include 

anything out of the parties' 

control. Concerning the 

coronavirus, it is my opinion 

that any broad force majeure 

Despite a pandemic which 
has taken a toll on the lives 
and livelihoods of so many, 
our construction industry 

clients have not seen any 

significant interruptions in 

their operations during this 

time.  There were delays in 

some trades on many  
projects for a short period 

initially, but for the most part 

they have not had any effect 

on overall schedules.  Even 
though long-established 
construction projects have 
continued, the pandemic has 

seriously impacted 

commercial real estate 

leasing - as business 
expansion has stalled.

Although the heated housing 

market has recently cooled, 

residential construction has 

apparently progressed 
seamlessly and without 



language should apply in 
most circumstances arising 

after the World Health 

Organization declared the 

pandemic in March.  This 

opinion is based upon the 

fact that the pandemic is both 

out of the control of the 

contracting parties and 

cannot always be avoided 

through the exercise of due 

care.  Of course, determining 

whether a particular force 

majeure clause applies will 

have to be analyzed on a 

case-by-case basis based 

upon the language of the 

provision, the facts relating to 

non-performance, and any 

unique circumstances 

presented.  Many contracting 

parties, including owners and 

developers, are likely to 

recognize that recent 

conditions have in some 

cases made timely 

performance impossible, and 

they may be willing to waive 

or forego enforcement of 

liquidated damages 

provisions.  In these cases, 

litigation is likely to be 

avoided.  

Litigation Expected 

Nevertheless, we are certain 
that there will be a significant 
amount of litigation regarding 

the application of force 

majeure clauses to the 

pandemic.  For example, if a 

contractor or subcontractor 

was behind schedule before 

the pandemic and then 

attempts to use the pandemic 

and a force majeure clause as 

an excuse for noncompliance, 

then the imposition of 

liquidated damages may very 

well be warranted and 

litigation is likely to ensue. 
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Please note that this is offered as 
general information. It should not to be 
construed as legal advice or a legal 
opinion on any particular facts or 
circumstances, and does not create an 
attorney-client relationship. 
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